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The Department of Energy (DOE) issued a Notice of Inquiry

(Notice) on November 20, 2000, seeking comments on whether it

should use their authority under section 403 of the DOE

Organization Act to initiate an electric reliability rulemaking

at the Federal Energy Regulatory Commission (FERC).1  Pursuant to

the Notice, the NYPSC submits the following comments.  As

detailed more fully below, we believe it is unnecessary for DOE

to initiate a FERC rulemaking and, in the event DOE chooses to

                                                          
1 The term “reliability,” as used in the Notice of Inquiry, is not
defined.  Reliability may be used in reference to: 1) electric
system design; 2) the quantity of facilities required in system
design; or 3) the manner in which the system is operated.  While
each of these elements is essential to a reliable electric
system, we assume that the Notice of Inquiry is focused on the
manner in which the system is operated and comment accordingly.
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do so, any federal rules should not prevent states from

requiring additional standards based on local needs.

I.   It is unnecessary for DOE to exercise its
authority to initiate a FERC rulemaking.

The NYPSC understands that the North American Electric

Reliability Council (NERC) will be petitioning FERC for

authority to issue reliability standards. In fact, NERC has

posted its proposal for comment on its web-site.2  This proposal

would establish mandatory electric reliability standards through

a voluntary collaborative process with industry stakeholders.

NERC is well situated to promulgate reliability standards due to

their focus on promoting the reliability of the electricity

supply for North America since 1968 and its expertise in setting

standards.  New York has a history of establishing reliability

standards and will continue to do so.  Furthermore, given the

urgency of assuring reliable operation of the electric system

through enhancements in infrastructure, it is unlikely that

rules promulgated by FERC or DOE will address reliability in the

immediate future.

We welcome the opportunity to work with NERC to ensure that

state reliability requirements are not negatively affected by

any voluntary NERC standards.  If indeed NERC’s efforts are

successful, there will be no need for FERC or DOE to impose

separate and potentially discordant minimum standards on the

                                                          
2 See http://www.nerc.com/naero/index.html
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industry.  A decision by the DOE relative to the above-

referenced Notice should await the outcome of NERC’s proposed

process.

II.  Any federal rules should not prevent states from
requiring additional standards based on local needs.

The NYPSC recognizes that there may be a need for national

baseline reliability standards.  Any such national standard

would have to be set at a “least common denominator,” or safety

net level, which would need to be augmented to meet the

reliability needs of each region.  Each state and each region of

the country has different needs based upon its own unique

physical transmission network configuration and different

operating criteria that reflect those differences.  Regional

organizations, sub-regional organizations, Independent System

Operators (ISOs), and individual states should be left to

promulgate more specific or more stringent reliability rules or

standards.  Those entities are best situated to determine the

most effective way to implement broad national reliability

related criteria and determine implementation strategies

appropriate to local system designs.  FERC itself has

acknowledged the important role of states setting reliability

standards.  As stated in Order 888, “[t]his final rule will not

affect or encroach upon state authority in such traditional
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areas as the authority over local service issues, including

reliability of local service.”3

Historically, New York has taken an active role in

maintaining the reliability of its electric system.  For

example, NYPSC has ordered approximately 100 electric

reliability protocols that are binding on New York electric

utilities.4 It is not feasible for a federal agency to become

familiar with the intricacies of local system design and the

needs of the many disparate areas within each of the contiguous

48 states.  Reliability and competitive market needs must be

balanced, and such balancing should be performed at the local

level by those most familiar with the local system.  The NYPSC,

in conjunction with the New York Reliability Council and NYISO,

will continue to ensure the reliability of the electric system

under the emerging competitive market.5

CONCLUSION

NYPSC respectfully requests that DOE refrain from issuing a

rulemaking at FERC, and wait for the outcome of the NERC

process.  In the event DOE does issue a rulemaking, however,

individual states should be permitted to promulgate more

                                                          
3 Docket Nos. RM95-8-000 and RM94-7-001, Promoting Wholesale
Competition Through Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded Costs by
Public Utilities and Transmitting Utilities, Order No. 888,
(issued April 24, 1996), p.434, n. 544.
4 Case 27302, Order Adopting Recommendations of Bulk Power System
Reliability Study, (issued June 22, 1982).
5 Pub. Serv. L. §§ 65 and 66.
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stringent reliability standards and determine implementation

strategies appropriate to the local system designs and needs of

the state.

Respectfully submitted,

/s/

Lawrence G. Malone
General Counsel

By David G. Drexler
Assistant Counsel

Dated: January 4, 2001
  Albany, New York
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